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In the name of Allah the Gracious, the Merciful

In _the name of His Highness Sheikh
Mohammad Bin Rashid Al Maktoum,

Ruler of Dubai

In the session held Remote Litigation
Chamber, on Tuesday 16

January 2024.

Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal
for

Dubai Courts and Dubai International
Financial Center Courts ¢

and membered by Counselor/ Zaki Bin Azmi .
Chief Justice of Dubai International
Financial

Center Courts:

Counselor/ Prof. Saif Ghanem Al Suwaidi,
The

Secretary-general of the Judicial Council
Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court!

Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International
Financial

Center Courts ¢

Counselor/ Khalid Yahya Taher A Alhosani,
Chief

Justice of the First Instance Courts .
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And in the presence of Mr. Mohammed
Abdulrahman Mohammed Ali, Rapporteur of
the JT.

Cassation No. 5/2021 (JT)

Cassation No. 6/2021 (JT)

Appellant: 1- ORIENT UNB TAKAFUL PSJC.
as The Appellant in Cassation No. 5/2021

2- QATAR INSURANCE COMPANY.
as The Appellant in Cassation No. 6/2021

Respondent: FIVE JUMEIRAH VILLAGE
HOTEL LLC. in the two Cassation Nos. 5 and
6/2021
Having reviewed the documents filed in
support and deliberated.

1. The two cassations have met the
procedural requirements and so they
are acceptable in form.

2. The cassations being considered by this
Authority were filed by different
Appellants by virtue of different
insurance policies and against one
Respondent, which is FIVE Jumeirah
Village Hotel LLC.

Whereas the matters raised in both

cassations are compatible, and where
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both Cassations (Orient UNB Takaful
PSJC & Qatar Insurance Company) are
represented by the same advocates in
the two cassations before this
Authority, and it is also the case with
the Cassation Respondent; Where the
briefs were jointly filed in respect of the
requests in each cassation appeal, the
Authority decides to join the two
appeals together and to issue one
judgment.

Where the facts to be decided in these
cassation appeals are that the
Cassation Appellants have filed this
cassation appeal before the Judicial
Authority on 17/03/2021 seeking an
order that Dubai Court shall have the
jurisdiction to determine the Claims No.
CFI-027-2021 and No. CFI-028-2021
which are currently considered by the
DIFC Courts; and, as the two Cassation
the  cassation

Appellants  and

Respondent are not companies
incorporated, registered or licensed by
DIFC, thus, the DIFC Courts shall have
no jurisdiction over them, and the
jurisdiction is to be held by the Dubai
Courts in this regard.

Pursuant to the argument that both
Cassation Appellants are insurance

company which have entered into an

Lasso ol oo gl Lucwfo GLS Gud 8305
sy s Gallall Jlall 33 5500 S 3o
oSl soniss 5Sell pSlan e poliazsdl
Juo¥l polazsdl dolo lgies) 33

o Ostielbll o JS 0L Jsill e i e
G 01 Homhall 2o adled 48 (yueli S5
Jlall 33 3850 eSlae alol By5kiie (saes JS
Bleiy Logd dicals dehass ppaid) Lollall
Vo dasdy gl iy Ll &udsiall Jlaclly
&by JSJ a8l axS o] o3 Hoslo
NPPIY TV SN B BWEN | Y -9P¥S JOWN i
paas (Fove 3y0uST S Jlac¥l glinasl
Jswanl) pealidl dzn J] by 03.5 ostbaall
Jl e @lioy puiielbll JS (o panes e
Lagd (hle] @23 0osle T0 (8T) Gayesill 3>
525 e Il Jlaell glaiil Slay Bl
dg>lon 3 dogSal lgios8 Al soladl Capeny
Jl Sl el & cdlslg axsl
G 008 Sl diweldl oleliall Ga8 Lind
o35 Hombhall Lgdsl pasy - T1 Lo T
Oealill 35Uy zsay Gaess e Jowonl
sa 5 Hozhall AL P F1 slied 1A sl
alol (s9e3 apdipd lsox 4938 Cayld Gaid
owaldll LSy - uelbll b 33 oSl
o%b (sse3 US 9o Lagio NS 2o sdlsi il
o)l digalill Ooleliall s &ind 513 3
S SLwsll pe Garemill Soes Gabn

-0




&“

Dubai 3 aSlowe
. 5, . S A
D /'II\ International DUBAI COURTS H
- INSLS Intemati -
GOV }j;{\‘i\vml JBAI \ / anatr:“éla l'
agreement  with the  Cassation | .d>5lJl Cuwn Jlac)l glhdsl Gy 2SS

Respondent, in respect of each lawsuit
brought before the DIFC Courts, for the
provision of insurance coverage in
respect of the hotel business carried by
the Cassation Respondent in sum of
AED 25m per each insurance policy, in
compensation for the losses incurred
due disruption of the works. In October
2020, the Cassation Respondent filed a
request with the Insurance Authority
seeking compensation from both
Cassation Appellants in the sum of
AED 25m for the losses sustained due
to disruption of the works which the
Cassation Respondent claim to be
incurred to the measures imposed by
the Government to counteract the
pandemic. The Insurance Authority
referred the requests to the Insurance
Disputes Settlement Committee
(INDS), which decided on 20 January
2021 that the Cassation Respondent
has no right to any compensation under
the insurance policies.

On 18 February 2021, the Cassation
Respondent (FIVE Jumeirah Village
Hotel LLC) initiated a claim before the
Dubai Courts against the Cassation
(the Insurance

Appellants Two

Companies) with whom the Cassation
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Respondent had a contractual relation.
The Cassation Respondent has, in each
lawsuit it filed, challenged the decision
of the INDS which rejected the lawsuit
the Cassation Respondent has filed
seeking compensation for the losses it
sustained due to the disruption of the
works during the course of closure
pursuant to the pandemic.
The Cassation Respondent sought AED
25m in each claim (which the highest
compensation limit in each insurance
policy).

On 21 February 2021, that is, three
days following the start of proceeding
before Dubai Courts, the Cassation
Respondent and FIVE Holding Limited,
which is a beneficiary of an insurance
coverage under the two insurance
policies, filed the two lawsuits referred
to above, before the DIFC Courts
against the Appellant company
challenging the decision of the INDS
which rejected the claim filed for

compensation for the losses the
Cassation Respondent has sustained
due to disruption of the works due to
the pandemic, the very claim pending
before the Dubai Courts. In effect, the
Cassation Respondent has established

in the statement of claim it filed before
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the DIFC Courts that the Dubai Courts
have the exclusive jurisdiction to
entertain the two lawsuits pursuant to
Article 5 of the DIFC Courts Laws, which
provides that “DIFC shall have the
exclusive jurisdiction if one of the
parties to lawsuit is an entity licensed by
DIFC. According, as Five Holding
Limited is company incorporated under
DIFC Law and it is one of the
beneficiaries and a party to the dispute,
thus, this court has the exclusive
jurisdiction to consider the dispute.

. As for the jurisdiction, Article 4 of
Decree

No. 19 of 2016 concerning the
formation of the Judicial Authority for
the Dubai Courts and the DIFC Courts
provides for the cases where the

Judicial shall

jurisdiction to identify the competent

Authority have the
court, that is, when any of the two
courts decline to assign the adjudication
of the claim or if they both assign the
adjudication of the lawsuit, or if they
rendered contradicting judgments in
that lawsuit”. As such, and as it is
established by the submissions that the
two lawsuits were filed before the DIFC
Courts via Nos. CFI-027-2021 and
CFI1-028-2021 and two claims filed
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before the Dubai
20/2021 and 21/2021 plenary civil, by

Courts via nos.

the same parties of the two cassation
appeals and for the same subject and
since none of the two courts has
assigned its jurisdiction to consider the
two lawsuits, thus, there is a positive
litigation as to the jurisdiction between
the two courts,
a matter which give the Authority the
jurisdiction to consider these cassation
appeals. It is worth noting that FIVE
Holding Limited was not a party to the
two lawsuits before Dubai Courts.

It is established by the insurance

policies
no. P218200404000128 and
P/10/1002/101/2019/219 entered

into between the two Cassation

Appellants and the  Cassation
Respondent for covering the ownership
risks, pursuant to the two polices and
the annexures thereof, and that this
policy was entered into in Dubai and
within the jurisdiction of its courts, and
not with the jurisdiction of DIFC, and,
where these policies stipulate in the
clause title “the judicial jurisdiction”
that “If any dispute of dissention arises
out of, or in connection with, any

insurance policy, such dispute shall be
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resolved by having regard to the

procedural laws and

applicable in Dubai, UAE, and that Dubai

regulations

Courts shall be the sole competent
authority having the jurisdiction to
consider and decide on these disputes”.
This clause as incorporated in the
General Standard Conditions appended
to the insurance police does not
constitute, as agreed by both Cassation
the Cassation

Appellant and

Respondent, express and clear
agreement on the jurisdiction of the
DIFC courts. Article 5 (2) of Dubai Law
No. 12 of 2004 (as amended) stipulates
that “the Court of First Instance may
determine the civil and commercial
lawsuits filed thereto pursuant to an
agreement in writing of the parties
whether before or after the arise of the
dispute, provided such agreement shall
is reduced to an express and clear
provision “stating that the DIFC Courts’
Jurisdiction would be held thereto on
agreement in writing by the parties or in
an express and clear manner, because
the implication of the agreement shall
be expressed in certain wording which
clearly reflects the intention of the
parties and other

removes any

possibility, as the stipulation that the
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jurisdiction shall be held to the DIFC
Courts shall be having one meaning,
and, thus it is clear in this meaning and
has no other meaning; the standard
criterion is that the agreement shall be
governed by one legal and judicial
regime, which is not the case in the
jurisdiction clause referred to above. As
such, the Authority has issued its
decision that, based the above-stated
grounds and for the administration of
the justice and for avoiding issuance of
conflicting judgments and it is
arequirement of Article 19 of 2016, this
lawsuit shall be adjudicated by one
court, but not two courts. Since the
Dubai Courts has original jurisdiction,
the Dubai Courts shall be the court
competent to consider this dispute.
This decision may not be undermined
by the arguments raised by the
Cassation Respondent that Five
Holding Limited is a company licensed
pursuant to DIFC laws and regulations,
which a party to the dispute and one of
the beneficiary in the two insurance
policies, and, hence, the jurisdiction shall
be given to the DIFC courts. It is
established by the two insurance
policies that the parties to the

agreement (the Cassation Appellants
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and the Cassation Respondents) are
licensed outside the DIFC, and there is
no mention to Five Holding Limited as
insured in these insurance policies, and
the tactics applied by the Cassation
Respondent by joining Five Holding
Limited to the Disputes as a claimant in
the two lawsuits before the DIFC courts
is by far an attempt to bring the
jurisdiction to the DIFC Courts under
the pretext Five Holding Limited is one
of the DIFC companies although it has
nothing to do with the two insurance
policies: it is not an insured or a
beneficiary in the insurance policy and it
has not been referred to in the
conditions of the insurance policy, nor in
the definition of “Insured” as
incorporated in the insurance policy
annexure. Accordingly, this company
has lacked the standing to the insurance
dispute filed in respect of the two
insurance policies, a matter which
confers no jurisdiction to the DIFC

Courts.

Therefore, the Judicial Authority rules:
1- Cassation is allowed.
2- Dubai Courts is the Competent Courts
to Determine the Cases no. 20/2021
and 21/2021 plenary civil.
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3- DIFC Courts to cease from interfering
with the Cases no. CFI-027-2021 and
CFI1-028-2021.

The Respondent shall pay the costs and AED

2000 as attorney fees

Soze wge s3llase / ol Ll
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Counselor Justice Abdulgader Moosa Mohammed

Chairman of The judicial Tribunal For Dubai Courts and DIFC Courts
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