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In the name of Allah the Gracious, the Merciful

In the name of His Highness Sheikh
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Mohammad Bin Rashid Al Maktoum,

Ruler of Dubai

In the session held Remote Litigation Chamber,
on Tuesday 16
January 2024,
Presided by Counselor Justice Abdelkader
Moussa, Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International
Financial Center Courts ¢
and membered by Counselor/ Zaki Bin Azmi «
Chief Justice of Dubai International Financial
Center Courts:
Counselor/ Prof. Saif Ghanem Al Suwaidi, The
Secretary-general of the Judicial Council
Counselor/ Essa Mohammad Sharif, Chief
Justice, of the Appeal Court:
Counselor/ Omar Juma Al Muhairi, Deputy
Chief Justice of Dubai International Financial
Center Courts ¢
Counselor/ Khalid Yahya Taher A Alhosani,
Chief
Justice of the First Instance Courts «
And in the presence of Mr. Mohammed
Abdulrahman Mohammed Ali, Rapporteur of
the JT.
Ruler of Dubai

Cassation No. 4/2021(JT)
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Appellant:

ZTE Corporation (DIFC) Branch
Respondent:

Alpha Consult SA

Judgment:

1. After having reviewed and perused the
Documents and after deliberation, it is
determined that the application has
satisfied the necessary requirements.

2. The facts relevant to this application are
as follows.

3. The Appellant operates as a branch of
ZTE Corporation, a large Chinese
Company incorporated in China that
supplies telecommunications equipment.
The Appellant does not claim to be an
independent registered company in itself
and to have a legal existence and legal and
personality from that of ZTE Corporation.

4. On 7 January 2013, ZTE Corporation
entered into a contract governed by Iraqi
law with the Respondent, a Luxembourg
company, for the sale and supply of
telecommunications equipment on terms
that the appellee would make payments
for the equipment by instalments as and
subject to the performance of the
contract progress. After having the

Respondent paid the first instalment, it

has alleged that the equipment delivered
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by ZTE Corporation has not been in
accordance with the contract and that
hence such has brought legal proceedings
in the Courts of Iraq for the termination
demand

On 23

of the contract and

compensation for damages.
October 2018, the Court of Appeal in
Baghdad has issued judgment (“the Iraqi
judgment”) in favor of the Respondent
terminating the contract and ordering
ZTE Corporation to pay for damages in
the sum of USS 2,340,849.79.

. The Appellant has not played any role in
performing the negotiations in regards of
the said contract or in its performance.
On 8 September 2020, the appellee has
applied to the Dubai Courts to enforce
the Iraqi judgment in Dubai. However, the
Dubai Court of First Instance has declined
the appellee’s request nor application on
the grounds that the Appellant has not
been a litigant in the Iragi proceedings
and therefore the requirements of Article
85 of the Regulations of the Civil
Procedures Law had not been fulfilled.

. The Respondent has not contested nor
challenged the decision of the Dubai
Court of First Instance but has made a
new application to the Dubai Courts by
way of Petition No. 29 of 2020 for the

enforcement of the Iragi judgment in

ls) o 20 83lell Silelhaio elagr wl 02y o) Jlillys
Aaall Olebyayl oild

5ls0d] 33 daSone 5138 Ibas Cailiwall b o) V
o 3 Sk Jl s cdb @oads JIh sy (o
Shell oSl 348 11 ale) ¥ @8y poleihdl Gasb
3 daSone cidnly Brall odn b bl 1S .o 8
s daili_wall 2835 dyisaiill Ay all Ghall @Sl
oas il wall shss @ bl i quads suc
Jodl 3l b pa8) pe 3 doSxe

eSbxo oo 3485 sh] Gal @I TV 585 11§ A
Jlall 5 3850 § Laili el OlSe L Lle o
(33 daSone o yolall il sl e bliwl .allell
LaSaall G V11l 17 & Oleba gl daliwall ol
Jiaiy 513 slsaiwd Gallell Jlall s 3S5e) ddlsodl

sl 5133 b of &dUne (sl & cadly il (55 n>
o) @i Ol Pl odn Js Sl @Sl § Susidl
8aloll 8o (1) il dasliuall as85 (V- Vo= 1P-oT ol
3 3530 0938 oo 1 Joazdl § 8nlell wilays=ilg P
(V1A pled 0 085) S adly polal Lallell Lol
o Ll G 5 "o &S5 5" » dasli |
daLdl 938 Lsss " allell Jlall 315 5850 duasbo”
(V€ alsd 1V 03)) Gallell Jladl s 3S5a) d5LsalI
el Jladl 33 5850 & &5Lasll dalll 953"
0838 e (1) Vaslalls () (1) 10 owslell s (1)
ve 83lally Lallell Jlall 3 3S5e & dladll dalull
1 08)) Gellell Jladl 35 3850 dasoe H9il8 oo (1)
(" allall Jladl 33 5850 daSoe 0eil") (1€ alsd
4528 Al Gallall Lol 33 3850 daSone giads
igait) s il all ehiz] o/ soes L dyya>
oSl 08 O oy JWlg dasli el 3 Gliell oS!




Dubai s

3l i npsiow & [0
Q)M\_}g { Il\ ::r;;t;rnnca:‘éllonal m i 1$
GOVERNMENT OF DUBAI Centre l'

Dubai. This time the application has been
successful, and the Dubai Court has
affixed to the Iraqi judgment the
executory formula. The argues that when
submitting  this  application, the
Respondent did not notify the Dubai
Court that the first enforcement
application had been refused.

On 26 November 2020, an execution
notice from the Dubai Courts has been
affixed onto the door of the Appellant’s
offices in the DIFC. In response to the
Dubai Court’s enforcement order, the
Appellant has started proceedings on 12
January 2021 at the DIFC Court of First
Instance seeking a declaration that the
Dubai International Financial Centre
(DIFC) Courts has exclusive jurisdiction
to hear and to determine any claim or
application for the recognition and
enforcement of the lIragi judgment. In
these proceedings (CFI-063-2020) the
Appellant contends that: (i) pursuant to
Article 33 and the definitions in Schedule
1 of the DIFC Companies Law (No.5 of
2018), the Appellant is a “Registered
Company” and as such it is a “DIFC
Establishment” for the purposes of the
DIFC Judicial Authority Law (No. 12 of
2004) (“the DIFC Judicial Authority Law;

(ii) pursuant to Articles 5A (1) (a) and
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Article 7 (6) of the DIFC Judicial
Authority Law and Article 24 (1) of the
DIFC Court Law (No. 10 of 2004) (“the
DIFC Court Law”), the DIFC Court has
exclusive jurisdiction and competence
over the appellee’s claim/action to
enforce the Iraqi judgment against the
Appellant in the DIFC so that any
enforcement of the Iraqi judgment
against the Appellant must be by an
application to the DIFC Courts under
Article 7 (6) of the DIFC Judicial
Authority Law.
9. Articles 5A (1) (a), 7(4)_and 7(6) of the
DIFC Judicial Authority Law and Article
24 of the DIFC Court Law provide as
follows:

Article 5A (1) (a)

“The Court of First Instance shall have the
exclusive jurisdiction to hear and determine: (a)
civil or commercial claims and actions to which
the DIFC or any DIFC Body, DIFC Establishment
or Licensed DIFC Establishment is a party”;
Article 7(4)

“Where the subject matter of execution is
situated in DIFC, the judgements, decisions and
orders rendered by Dubai Courts or Arbitral
Awards ratified by Dubai Courts shall be
executed by the execution judge of the [DIFC]
Courts subject to the following conditions: (a) the

judgement, decision or order to be executed shall
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be final and executory; (b) the judgement,
decision or order shall be translated into English
by the person requesting execution; (c) Dubai
courts affix the executory formula on the
judgement, decision or order”.

Article 7 (6)
“The judgments, decisions, orders and ratified
Arbitral Awards rendered outside DIFC by a court
other than Dubai Courts shall be executed within
DIFC in accordance with the procedure
prescribed in the Rules of the Courts”.

Article 24
Pursuant to Article 7 (4) of the Judicial Authority
Law, the Court of First Instance has jurisdiction
to ratify any judgment order or award of any

recognized and issued from:

(a) foreign court;
(b) courts of Dubai or the United Arab
Emirates;

(c) arbitral award;
(d) foreign arbitral award; or

(e) orders for the purposes of any

subsequent application for enforcement

in the courts of Dubai.
The Appellant has also appealed the order for
enforcement of the Iraqi judgment made by the
Dubai Court in the appeal No. 29 of 2020 on the
grounds that the Dubai Courts do not have
jurisdiction over the subject-matter and the
compensation claimed by the Respondent in that

proceeding action, which subject-matter and
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compensation are properly for the jurisdiction of
the DIFC Courts under Article 5A (1) (a) of the
DIFC Judicial Authority Law. This appeal is still
under consideration.

The legal
proceedings at the DIFC Court (CFI-063-2020)

Appellant contends that its
and the appeal proceedings at Dubai Courts
against the order made in the appeal No. 29 of
the year 2020 which leads to contradiction of
jurisdiction for the purposes of Article 2 of
Decree No.19 of 2016 and that, since Article 5(A)
(1) (a) of the DIFC Judicial Authority Law confers
exclusive substantive jurisdiction relating to
public order on the DIFC Courts to decide
the Iragi judgment is enforceable

Dubai

whether

against the Appellant, the Court
proceedings should be permanently stopped and
the DIFC proceedings are allowed to continue.

The Appellant additionally contends that the
legal actions at Dubai Courts should be stayed
because: (i) there is no proper basis for the Dubai
Courts to have jurisdiction over the order made
in Petition No. 29/2020 pursuant to the United
Arab Emirates Civil Code (“the UAE Civil Code™)
since none of the provisions in Articles 20 — 41
of that Code are satisfied in this case; and (ii) the
subject-matter of the lIragi judgment has no
connection with Dubai or the United Arab
Emirates given that the Iraqi judgment relates to

a contract between parties incorporated outside
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the United Arab Emirates which is governed by
Iraqi law and was for performance in Irag.

The Respondent has served no response to the
Appellant’s petition to the court.

Therefore, the Judicial Tribunal has decided:
Whereas the Appellant has a good arguable case
that:

1. The Appellant is a DIFC Establishment;

2. The Respondent’s claim for execution of
the Iraqi judgment against the Appellant
is a “civil or commercial claim or action”
within Article 5A (1) (a) of the DIFC
Judicial Authority Law;

3. Article 7 (4) of the Judicial Authority Law
is subject to Article 5A (1) (a) of the DIFC
Judicial Authority Law; and

4. Because of the above, the DIFC Courts
have exclusive jurisdiction over the
Respondents claim to enforce the Iraqi
judgment against the Appellant.

Whereas if the DIFC Court shall decide that the
Respondent’s claim is governed by the Article 5A
(1) (@) of the Judicial Authority Law, the legal
proceedings at DIFC Court (CFI-063-2020) and
the appeal proceedings at Dubai Courts against
the order made in Petition No. 29 of 2020 will
give rise to a conflict of jurisdiction for the
purposes of Article 2 of Decree No.19 of 2016

Whereas the DIFC Court is the appropriate court
in order to peruse whether the impact of Articles

5A (1) (@) and Article 7 (4) the DIFC Judicial
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Authority Law is that the DIFC Courts have
exclusive jurisdiction to decide the Respondent’s
claim to enforce the Iragi judgment against the
Appellant

Whereas if the DIFC Court shall decide that it
does have exclusive jurisdiction to determine if
the Iraqi judgment can be enforced against the
Appellant, the appellee will nevertheless be able
to apply to the DIFC Court pursuant to Article 7
(6) of the DIFC Judicial Authority Law and Article
24 of the DIFC Court Law for an order for the
recognition of the lIragi judgment and its
enforcement against the Appellant in the DIFC
Whereas this Tribunal has the power under
Decree No. 19 of 2016 to specify which Court,
the DIFC Court or the Dubai Court, should have
jurisdiction to decide whether the DIFC Court has
exclusive jurisdiction to determine whether the
Iraqi judgment is enforceable against the
Appellant.

Whereas, the Respondent has failed to contest
the Appellant’s petition.

(1) The Cassation is upheld.

(2) The DIFC Court will continue to decide the
Appellant’s claim made before that court in the
CFI-063-2020 proceedings

(3) The Dubai Court proceedings shall be kept
pending the decision of the DIFC Court in the
CFI-063-2020 proceedings and will only
continue if the DIFC Court rejects the
Appellant’s claim that the DIFC Court has
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exclusive jurisdiction over the appellee’s claim
in enforcing the Iraqi judgment against the
Appellant

(4) The Respondent must pay the charges, and
an amount of Two Thousand Dirham against

advocacy fees and expenses of the Cassation.
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Counselor Justice Abdulgader Moosa Mohammed

Chairman of The judicial Tribunal For Dubai Courts and DIFC Courts
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