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In Name of His Highness Sheikh
Mohammed bin Rashid Al Malktoum.
Ruler of Dubai

In the session held in Dubal Courts
building, (Rashid Hall), on the 22™ May
2017

Presided by Dr. Ali Ibrahim Al Imam,
Chief Justice of the Cassation Court, and
Chairman of the Judicial Tribunal for
Dubai Courts and Dubai International

Financial Center Courts;

and membered by Mr. Michael Hwang,
Chief Justice of Dubai
Financial Center Coutts;

International

Mr. Khalifa Rashid bin Dimas, The

Secretary-general of the Judicial Council;

Mr. Essa Mohammad Sharif, Chief
Justice, of the Appeal Court;

Mr, Omar Juma Al Muhair, Appeal
Court Judge at DIFC;

Sir David Steel, Judge of the First

Ak Cpasm 1A guny

ST iy O sbeora Fdkill gasalt iolia auls

(odd Al 45T

-22 S a9 SriBatelt Jruibat! iloetls
Aily) el - (o35 sl yaes 2017-5

( Sikolalia M

AT agtlsf (e [saiSmuth et sl
gt g Gttt eSiaces udy; -
(I35 8 Alalonay i ASakoeel (rdibatl
Lepatiali FLadl

oy - it JSaste [ dudl pagacy
taSlatt Ll a3 3 0 aiaine

- wubedd G Wily Al /o Liwall ragenang
{ ALAGH uboeett ale Guaf

el - i S s [ ubanlly

¢ ALY Prafmaes

@318 - @psgallanan sac / audly

oV lad! (32 3 pa BLEGLY radaone

¢ (peilalt

rald - Sl i3Sy f aadly

4/1

Aot adisal ole s
(ol ol oTLat o35 55 5a Anlwmag
Dr. Ali Ibrahim Al Imam,

Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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Instance Court, DIFC;

And in the presence of Mr. Abdul Rahim
Mubarak Al Bolooshi, Registrar of the
JT.

Cassation No. 3/2017 (JT)

Appellant: Ramadan Mousa Mishmish

Respondents: Sweet Homes Real Estate
LLC.

Judgment:

Having perused the file and documents,
and after deliberation.

The cassation had satisfied the necessary
requisites. of form; hence it is accepted in
form.

The relevant facts of this cassation as
they appear from the cassation file are
briefly as follows: -

The applicant brought this application
requesting this JT to adjudicate in the
positive dispute between the DIFC Courts
and Dubai Courts and to decide that
Dubai Court is competent couri to
determine to annul or recognize the
arbitration award 171/2013 delivered by
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Dr. Ali Ibrahim Al Imam,

Chairman of the Judicial Tribunal for
Dubai Courts and DIFC Courts
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Dubai International Arbitration Center
(DIAC), and further to decide that the
DIFC Courts have no jurisdiction to
entertain the said arbitration award. He

said that he filed the Case No. 161/2012

‘Real estate in Dubai Court against the
respondent, whereby requesting from the
court to nullify the arbitration award
issued by Dubai International Arbitration
Center in the Case No. 171/2012 DIAC,

Afterwards, the respondent submitted the
application No. ARBO002 / 2016 before
the DIFC Courts in order to enforce the
said arbitration award in pursuance to the
Arbitration Law No. 1 of 2008 issued in
English Language and had not been
published in the Official Gazette. He
alleges that the two contracts executed
between the two litigant parties have no
relation at all with the Dubai International
Financial Center (DIFC). He proceeds to
say that there are currently two cases
adjudicated before two different judicial
bodies inside one Emirate, i.e. Dubai, The
dispute before the two courts concerns
the arbitration award delivered in the
Case No. 171/2012 DIAC.

Hence, there is a positive conflict of
jurisdiction between the two courts. He
added that Dubai Cowrts are the
competent cowrts to decide this case
because they have the general
jurisdiction.
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For the following reasons this cassation
must be allowed and jndgement entered
for the appellant. Needless to say that
there is a conflict of jurisdiction between
the two courts since there are two cases
adjudicated before them concerning one
arbitral award.

For the sake good justice to avoid
contradictory judgments and in pursuance
10 Section 4 of the Decree No. 19/2016,
the case should be decided by one of the
two courts and not by both of them.

Since Dubai Courts have the general
jurisdiction, we decide that Dubai Courts
are the competent courts to entertain this
case.

For the forging reasons

The Judicial Tribunal decides:-.

1- Dubal Court is the competent

court to entertain the case.
2- The CIFC Court must cease from
entertaining the case.

3- The respondent must pay the JT
and AED (2000) Two

Thousand Dirhams as advocate

fees

cosis.

Justices Michael Hwang, Omar Al
Muhairi and Sir David Steel dissent for
the enclosed reasons.
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CASE NO 3 OF 2017 MISHMISH V
SWEET HOMES
DISSENTING OPINION

We respectfully dissent from the decision of
the majority for the reasons set out below:

1. On 30 January 2017, the claimant
made an application to the tribunal alieging a
conflict of jurisdiction between the Dubai
Courts and the DIFCC
nullification, ratification and execution of an
The Tribunal has not
found it easy to determine the detail of the

in regard to

arbitration award.

factual background from the material filed by
the applicant despite an application notice
running to 33 pages but the position appears

to be as follows.

2. The applicant was a party to an
arbitration reference with the respondent
under the auspices of the DIAC. The
arbitration commenced in June 2012. There
was some challenge to the jurisdiction of the
arbitrators and to the arbitrability of the
dispute. The proceedings were suspended by
order of the Dubai courts between August
2013 and 2014.
resumed in 2014 and the tribunal held that it
had jurisdiction to entertain the dispute.

However the arbitration

3. On 19 January 2016 the DIAC
tribunal issued an award in favour of the
respondent in the sum of AED 77,000 plus
AED 1.2 million costs. The validity of the
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award was challenged by the claimant in the
Dubai courts on grounds that are somewhat

unclear. Even now the outcome of that

challenge is undecided.

4. On 16 February 2016 the respondent
issued an application for recognition and
enforcement of the award in the DIFCC
under Article 42 of Arbitration law No. 1 of
2008 (a statute based on the UNCITRAL
Model Law on International Commercial
Arbitration 1985 and the New York
Convention 1958) . By an order dated 8
March 2016 the DIFCC made an order for
recognition and enforcement subject to an

application to set aside the order.

5. The claimant filed a case before the
Union Supreme Court on 14 June 2016
seeking an order as to the competent court.
The USC its judgment on 21
December 2016 in which it held that the

forum for determining any

issued

appropriate
conflict was the tribunal.

6. The jurisdiction of the DIFCC to

make order for recognition and

enforcement within the DIFC was not and has
This is no doubt

because, although it is clear that the courts of

an
not been challenged.

the seat are the Dubai courts, it is equally
that the DIFCC has
jurisdiction to enforce the award within the
DIFC pursuant to Article 5 of Dubat Law 16

clear exclusive
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of 2011.

7. This affords  exclusive
jurisdiction to the DIFCC to hear and
determine any claim or action over which the
DIFCC have jurisdiction in accord with DIFC
laws and DIFC regulation. In this connection
the DIFC Arbitration Law provides that an

arbitral award “irrespective of the state or

article

Jjurisdiction in which it was made shall be
recognised as binding within the DIFC”.

8. It is right that Article 44 of the
Arbitration Law provides that recognition
and enforcement may be refused if the award
has been set aside in the court of the seat.
But although such an application has been
made it has not been determined. It is also
true that an application for recognition “may”
be adjourned if there is an application to set
aside the award in the courts of the seat. But
no such application has been made (and if it
was it would be likely to be subject to the
provision of security).

9. We have read the decision of the
majority. We respectfully disagree with its
reasoning. The decision is based on the
general principle of law that the Dubai Courts
have the general jurisdiction and thus they are
the competent courts to entertain the case.
This implies that, whenever there is there are
two cases being adjudicated in relation to one
arbitral award, DIFCC must give precedence
to Dubai Courts. There is no such principle
in Dubai law.
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10. In Article (5)A1 of Dubai Law No.
(12) of 2004 (as amended by Law No. (16 of
2011) (“the Judicial Authority Law™) it is
stated that, where DIFCC has

jurisdiction, it is “exclusive jurisdiction”.

clearly

This means that, where there is a conflict (or
apparent conflict) of jurisdiction, DIFCC has
the exclusive right to try the case. Article
(5)Al(e) of the same Law provides that “Any
claim or action over which the Courts have
jurisdiction in accordance with DIFC laws
and DIFC Regulations” is a matter coming
within the exclusive jurisdiction of DIFCC.
Article 42(1) of DIFC Arbitration Law 2008
is a law that comes within Article (5)A(e) and
therefore DIFCC has exclusive jurisdiction to

hear this case.

11. It is also relevant to note that Article
8(2)(7) of Dubai Law No. 9 of 2004 (as
amended by Law No. 7 of 2011) states that
“The Centre’s Courts (i.e. DIFCC) shall have
exclusive  jurisdiction the
Centre’s Laws (including DIFC Arbitration
Law 2008) and the Centre's Regulations”.
The Centre’s Laws are defined in Article (2)
of Dubai Law 12 of 2004 as “Any laws issued
by the Ruler in relation to the Centre”, which
means that DIFCC also has
jurisdiction to interpret Dubai laws which
relate to DIFCC.

fo interpret

exclusive
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12. In any event Article 4 of Decree 19
of 2016 provides that, if there is a conflict of
jurisdiction between the Dubai Courts and
DIFCC, “@3)} the Judicial Committee
adjudicates applications submitted as per
provided for in this decree in_accordance
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with the legislations in force and the rules of
jurisdiction applicable in this regard’.
(emphasis added) This means that all issues
of conflict of jurisdiction must be settled in
accordance with existing laws, and not
general principles of law but rather the
specific laws cited above. Thus while the
Dubai courts have sole jurisdiction in regard
to the validity of the award, there is
concurrent  jurisdiction in regard to
enforcement.

13.
the two courts in regard to enforcement there

Given the concurrent jurisdiction of

is no conflict or dispute as to jurisdiction

There is

no basis for making any order requiring the

within the meaning of Decree 19.

DIFCC to cease entertaining the case.

Dated 5 June 2017

Chief Justice Michael Hwang

Deputy Chief Justice Sir David Steel

H.E. Justice Omar Al Muhairi
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CASE NO 3 OF 2017 MISHMISH V SWEET HOMES

DISSENTING OPINION

We respectfully dissent from the decision of the majority for the reasons set out below:

1, On 30 January 2017, the claimant made an application to the tribunal alleging
a conflict of jurisdiction between the Dubai Courts and the DIFCC in regard to
nullification, ratification and execution of an arbitration award. The Tribunal
has not found it easy to determine the detail of the factual background from
the material filed by the applicant despite an application notice running to 33
pages but the position appears to be as follows.

2. The applicant was a party to an arbitration reference with the respondent under
the auspices of the DIAC. The arbitration commenced in June 2012. There
was some challenge to the jurisdiction of the arbitrators and te the arbitrability
of the dispute. The procéedings were suspended by order of the Dubai courts
between August 2013 and 2014, However the arbitration resumed in 2014 and
the tribunal held that it had jurisdiction to entertain the dispute.

3. On 19 January 2016 the DIAC tribunal issued an award in favour of the
respondent-in the sum of AED 77,000 plus AED 1.2 million costs. The validity
of the award was challenged by the claimant in the Dubai courts on grounds
that .are somewhat unclear. Even now the outcome of that challenge is

undecided.

4. On 16 February 2016.the respondent issued an.application for recognition and
enforcement of the award in the DIFCC under Article 42 of Arbitration law No.
1 of 2008 (a statute based on the UNCITRAL Model Law on International
Commercial Arbitration 1985 and the New York Convention 1958) . By an



order dated 8 March 2016 the DIFCC made an order for recognition and
enforcement subject to an application to set aside the order.

. The claimant filed a case before the Union Supreme Court on 14 June 2016
seeking an order as to the competent court. The USC issued its judgment on
21 December 2016 in which it held that the appropriate forum for determining
any conflict was the. tribunal.

. The jurisdiction of the DIFCC to make an order for recognition and enforcement
within the DIFC was not and has not been challenged. This is no doubt
hecause, although it is clear that the courts of the seat are the Dubai courts, it
is equaliy clear that the DIFCC has exclusive jurisdiction to enforce the award
within the DIFC pursuant to Article 5 of Dubai Law 16 of 2011.

. This article affords exclusive jurisdiction to the DIFCC to hear and determine
any claim or action over which the DIFCC have jurisdiction in accord with DIFC
laws and DIFC regulation. In this connection the DIFC Arbitration Law provides
that an arbitral award “irespective of the state or jurisdiction in which it was
made shall be recognised as binding within the DIFC’,

. It is right that Article 44 of the Arbitration Law provides that recognition and
enforcemenit may be refused if the award has been set aside in the court of the
seat. But although such an application has been made it has not been
determined. It is also true that an application for recognition "may” be
adjourned if there is an application to-set aside the award in the courts of the
seat. But no such application has been made (and if it was it would be likely
to be subject to the provision of security).

. We have read the decision of the majority. We respectfully disagree with its
reasoning. The decision is based on the general principle of law that the Dubai



Courts have the general jurisdiction and thus they are the competent courts to
entertain the case. This implies that, whenever there is there are two cases
being -adjudicated in relation to one arbitral award, DIFCC must give
precedence to Dubai Courts. There is no such principle in Dubai law.

10. In Article (5)A1 of Dubai Law No. (12) of 2004 (as.amended by Law No. (16
of 2011) (“the Judicial Authority Law”) it Is clearly stated that, where DIFCC
has jurisdiction, it is “exclusive jurisdiction”. This means that, where there is a
conflict (or apparent conflict) of jurisdiction, DIFCC has the exclusive right to
try the case. Article (5)Al(e) of the same Law provides that “Any claimi or
action over which the Courts have jurisdiction in accordance with DIFC laws
and DIFC Regulations” is a matter coming within the exclusive jurisdiction of
DIFCC. Article 42(1) of DIFC Arbitration Law 2008 is a law that comes within
Article (5)A(g) and therefore DIFCC has exclusive jurisdiction to hear this case.

11. Tt is also relevant to note that Article 8(2)(7) of Dubai Law No. 9 of 2004 (as
amended by Law No. 7 of 2011) states that * 7he Centre’s Courts (i.e. DIFCC)
shall have exclusive jurisdiction to interpret the Centre’s Laws (including DIFC
Arbitration Law 2008} and the Cenire%s Regulations’. The Centre’s Laws are.
defined in Article (2) of Dubai Law 12 of 2004 as “Any lawis issued by the Ruler
it relation o the Centre” which means that DIFCC also has exclusive
jurisdiction to-inteérpret Dubai laws which relate to DIFCC.

12. In any event Article 4 of Decree 19 of 2016 provides that, if there Is a conflict

of jurisdiction between the Dubai Courts and DIFCC, “(3) the Judicial Committee
adjudicates applications submitted as per provided for in this decree in
accordance with the legislations in force and the rufes of jurisdiction applicable
in this regard’. (émphasis added) This means that all issues of conflict. of
jurisdiction must be settled in accordance with existing laws, anhd not general
principles of law but rather the specific laws cited above. Thus whilé the Dubai




courts’ have sole: jurisdiction in regard to the validity of the award,. there is
concurrent jurisdiction in regard to enforcement.

13, Given the concurrent jurisdiction of the two courts in regard to enforcement
there is no conflict or dispute as to jurisdiction within the meaning of Decree
19. There is no basis for making any order requiring the DIFCC to cease
entertaining the case.

Dated 5 Juhe 2017

Chief Justice Michael Hwang

Deputy Chief Justice.Sir David Steel

H.E. Justice Omar Al Muhairi



